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On the Taxpayer’'s Dime:
Indemnity Rights for Public Officials Accused of Crimes

Contributed by Matthew Haverstick, Conrad O'Brien, PC

Under the common law, a public official generally was not entitled to mandatory indemnification of
legal fees if accused of a crime. However, over the past few decades, a majority of states have
dealt with this issue through the enactment of statutes that discretionarily permit the indemnity of
legal fees for public officials accused of a crime if certain criteria are met. In many states, a public
official is entitled to the advancement and/or reimbursement of legal fees if the acts or omissions
that gave rise to the criminal charges are (or were) within the scope of his or her employment and
the official ultimately was not convicted. The same prerequisites required by state statutes are
prevalent in the federal context as well. However, in the federal context, there is an additional
method that allows the reimbursement of legal fees if an official was investigated by an
Independent Counsel but not indicted. Nonetheless, public officials accused of crimes do not
always have to rely on public monies to fund their criminal defense, as many have used private
defense funds and, in some instances, campaign funds to pay for their legal fees.

Advancement and/or Reimbursement of Legal Fees

The majority of state statutes that allow for the advancement and/or reimbursement of legal fees
to public officials do not condition indemnity rights on whether the official is indicted, provided that
the official meets specific, statutory criteria. A number of states allow for the advancement of legal
fees and include an obligation that the official repay the fees advanced to him if he is later
convicted." In cases where the fees are not advanced, the majority of state statutes allow for the
reimbursement of legal fees if the official is ultimately acquitted.

Pre vs. Post Indictment Indemnity Rights

The majority of states do not differentiate between pre- and post- indictment indemnity rights. As
discussed more fully below, states usually only condition a public official’s right to indemnity on
whether the official was acting within the scope of her employment and whether the official is
ultimately acquitted. In the federal context, when an official wishes to be reimbursed for legal
fees in connection with an Independent Counsel (IC)? investigation, reimbursement is allowed
only if the official is not indicted. On the other hand, if the Justice Department elects to represent
the public official in a criminal proceeding, the prerequisites for acquiring such representation are
very similar to ones required by state statutes.

If a public official is investigated by an IC, but not indicted, the official may obtain reimbursement
for some of his legal fees.® In 1978, Congress passed the IC statute, which “authorized the
appointment of an IC to investigate allegations that the President or certain other high-level
government or presidential campaign officials may have committed a crime.” Because of the
substantial legal fees typically incurred by officials investigated by ICs, Congress passed a
reauthorization bill that allowed for the reimbursement of attorneys’ fees.> The bill allowed only for
the reimbursement of fees if the official can show that, as a target of an IC investigation,® he: (1)
was not indicted:; (2) was the “subject” of the investigation’, and (3) would not have incurred those
fees “but for” the IC statute.® Thus, under the reauthorization bill, witnesses and immunized
subjects are not covered, nor are the fees of subjects that are ultimately exonerated or acquitted.9

Under the reauthorization hill, if “a valid indictment has been issued against a person,” the public
official will be “ineligible for reimbursement even if [the public official was] later acquitted . . . or if
the indictment was dismissed.”® Nonetheless, in a case where a former high government official
was indicted and convicted, but on appeal the indictment was held invalid, the court held that
reimbursement of legal fees under the IC statute was proper.'* The court reasoned that ‘it [is]
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highly implausible, even under a strict construction of [the statutory] language, that ... [the
condition precedent of “no indictment is brought”] intended an invalid indictment to defeat an
award the same as a valid indictment.”?

Another method where an official accused of a crime can seek reimbursement and/or
advancement of his legal fees in the federal context is through representation by Justice
Department attorneys.'* Under 28 C.F.R. § 50.15, the Justice Department may provide legal
representation to a federal employee criminally charged in his individual capacity. However, such
representation is conditioned on the official's “actions for which representation is requested”
appearing “to have been performed within the scope of the employee’s employment.”™* In
addition, the Attorney General must find that providing the representation “would otherwise be in
the interest of the United States.” This requirement has been construed as limited to situations
where the “executive branch wants to establish the legality of the employee’s conduct,” or where
the executive branch wants “to ensure that the threat of outside litigation does not deter
employees from vigorously performing their duties.”®

It is important to note, however, that representation is generally not available in federal*’ criminal
proceedings.'® In federal criminal prosecutions, the interests of the United States are adverse to
those of the employee seeking indemnity, making such representation inappropriate.™ In
addition, because representation of federal employees is undertaken to protect the interests of
the United States, and not the “personal interests” of the employee, representation in federal
proceedings does not advance the interests of the United States.” Still, the Attorney General can
provide representation in federal criminal proceedings after considering, among other factors, “the
relevance of any non-prosecutorial interests of the United States.”” If representation is
authorized, the Attorney General determines whether “representation by Department attorneys,
retention of private counsel at federal expense, or reimbursement to the employee of private
counsel fees” is the more appropriate indemnity method under the circumstances.?

Advancement of Fees

Most states rely on statutes to impose a duty to defend and/or advance legal fees for officials
accused of crimes.”® However, with many of these statutes, the duty arises only under limited
circumstances® and often on a discretionary basis.? In Michigan, for example, section 691.1408
of the Government Tort Liability Act provides that a governmental agency may “pay for, engage,
or furnish the services of an attorney to advise the officer or employee as to [a criminal] action,
and to appear for and represent the officer or employee in the action” if the action is “based upon
the conduct of the officer or employee in the course of employment,” or “if the employee or officer
had a reasonable basis for believing that he or she was acting within the scope of his or her
authority at the time of the alleged conduct.”*®

Similarly, Florida imposes a duty on a government agency to provide a defense for a public
official accused of a crime. Section 111.065 of Florida’s Law Enforcement Fair Defense Act
provides that an “employing agency shall provide an attorney and pay the reasonable attorney's
fees and costs for any officer in a criminal action ... if the employing agency determines that the
officer's actions that gave rise to the charges” arose “within the scope of the officer’s duties,” and
“were not acts ... which constituted a material departure from the employing agency’s ...policies
and procedures.”’ Although Florida makes it mandatory for an employing agency to pay for the
reasonable costs of an attorney for a law enforcement officer accused of a crime, it does not give
the same rights to any other public officials or employee. Section 111.07, which provides for the
advancement and/or reimbursement of legal fees incurred by “public officers, employees, or
agents” of the “state, county or municipality” does so only in civil actions and not criminal
actions.”® Nonetheless, public officials in Florida have been advanced and/or reimbursed legal
fees in criminal actions pursuant to the common law principle of indemnity.?
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Reimbursement of Legal Fees incurred in successful defense

Many states, through statute or common law, allow for the reimbursement of legal fees incurred
by a public official in a criminal defense.®® In a number of states, a government entity may
reimburse an official for legal fees incurred if the official was successful in his or her defense
against the criminal charges.** However, states have different interpretations of when a party is
“successful” for purposes of determining whether the public official is entitled to reimbursement.
For example, a New Jersey court held that its indemnity statute did not authorize recovery when
an officer's appeal resulted in reversal of four out of six criminal charges and reduced his
dismissal to a suspension.32 In addition, dismissal of charges pursuant to a plea agreement has
been held not to constitute a favorable result for purposes of meeting the statutory requirements
for reimbursement.*®* On the other hand, a small number of states do not allow for any
reimbursement of legal fees incurred by public officials in their defense against criminal charges,
regardless of whether the official ultimately prevails.>*

Use of Private Defense Funds and Campaign Funds to Finance Legal Defense
Use of Campaign Funds for Legal Fees

Public and elected officials have routinely used their campaign funds to pay for legal expenses.*
Many commentators view the practice as a “misappropriation of funds that contributors intended
to be spent on campaigning.”3 Although the Federal Election Commission (FEC) has authorized
candidates to use campaign funds to pay legal fees in certain situations closely connected to the
campaigns themselves, the FEC, over the years, has put limitations on the use of such funds.*’ In
1997, the FEC restricted the payment of legal fees to only those matters relating “directly to
allegations arising from campaign or officer holder activity.”*®

A number of states impose the same federal restrictions on officials seeking to use campaign
funds for defense of criminal charges. For example, in Massachusetts, a public official may use
campaign funds to defend against a criminal proceeding if the matter arose “solely as a function
of an individual assuming and performing necessary duties and responsibilities as incumbent
office holder, candidate, or treasurer of a political committee.”® On the other hand, many states
do not allow office holders to use campaign funds to finance their legal fees incurred in defending
a criminal action. For instance, in New Jersey, the Election Law Enforcement Commission
permits the use of campaign funds for legal fees only if they are incurred in certain civil actions,
but not for defending against criminal charges.*® Similarly, the Ohio Elections Committee (“OEC”)
allows the payment of attorney fees with campaign funds for representation in declaratory actions
or actions brought before the OEC itself, but not for defense of criminal charges.* The OEC
does, however, allow for the reimbursement of legal fees in defending criminal charges if the
indictment is ultimately dismissed for failure to state a prosecutable violation.**

Because the use of campaign funds for legal defense purposes often is restricted, many public
officials turn to legal defense funds to finance their legal expenses. Over the past decades,
public officials have raised millions of dollars in private donations to fund their legal expenses.43
Members of Congress, as well as executive branch officials, have used legal defense funds.**
The obvious reason for the establishment of legal defense funds is the increased cost of litigation,
as well as the strict requirements of indemnity statutes.

In 1989, Congress passed the Ethics Reform Act.*> With this Act, Congress sought to create
uniform gift rules across all branches of government.*°

The Executive Branch

The Ethics Reform Act allows executive branch employees to establish legal defense funds.
However, the Act restricts the making of donations to these funds by “personal friends or from
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non-prohibited sources.*’ Nonetheless, certain loopholes allow public officials to establish legal
defense funds that are subsidized by sources other than those specified by the Act. For example,
when President Clinton faced substantial legal fees as a result of the Whitewater allegations and
the Paula Jones sexual harassment suit, he was able to establish a viable legal defense fund
despite these restrictions.*® The Office of Government Ethics (“OGE”) advised President Clinton
of an exception to the gift rules that would allow him to accept donations from any source.*

Another loophole that has been used by members of the executive branch to establish legal
defense funds is also endorsed by the OGE. According to the OGE’s General Counsel, “if a legal
defense fund is set up by a third party on behalf of an employee (rather than by the employee
herself), the donations are not considered gifts at all.”*® Thus, many Executive Branch officials are
able to avoid the Ethics Reform Act’s restrictions by having others set up a legal defense fund on
their behalf.**

The Federal Legislative Branch

Legal defense funds are subject to U.S. House of Representatives gift rules, which restrict the
amount of a donation to $250 per year from a single person.> However, House members are
allowed to get a written waiver of this restriction from the Committee on Standards of Official
Conduct, provided that certain conditions are met.>® The main condition that must be satisfied is
that “no ‘individual or organization may contribute more than $5,000 in a single year.”* In
addition, the Committee restricts the use of the funds only to the payment of legal expenses.”
Unlike state and federal indemnity statutes, legal defense funds are not restricted to legal
expenses that arise out of a “member’s ‘performance of official duties,” and can be used for legal
expenses incurred in a wholly private capacity.*

The U.S. Senate, on the other hand, does not treat legal defense funds as gifts. The Senate
Select Committee on Ethics allows Senators to establish legal defense funds provided that the
expenses relate to or arise “by virtue of his or her service in or to the United States Senate.”’
This restriction, however, is not “strictly construed.”® Further, the Ethics Committee allows
donations of up to $10,000 per individual or organization per year.® However, the Ethics
Committee is more restrictive than the House as to who may donate to a Senator’s legal defense
fund. The Committee does not allow donations from corporations, labor unions, foreign nationals,
Senate officers, and registered lobbyists.*

The Impact of U.S. v. Stein

In U.S. v. Stein, a highly publicized federal court decision, the Second Circuit found that federal
prosecutors violated the U.S. Constitution by pressuring a corporation, which was under
investigation, to refuse to advance legal fees to its employees.®® In reaching this conclusion, the
court held that the defendant employees who were not advanced legal fees by their employers
were denied their right to “adequate assistance of counsel” and, thus, the prosecutors violated the
Sixth Amendment.®” The Court further held that the defendant’s “Sixth Amendment rights did not
commence at the start of an official judicial proceeding but rather may be implicated when the
ﬁoverlr;megnt limits a defendant’s access to resources that may be required to defend him- or
erself.”

Although the government argued in Stein that the Court’s reasoning will “open up the door” for
“future defendants to argue that they have a right to . . . ‘adequate representation’ particularly in
the context of the denial of resources,”® it is doubtful that the Stein decision had or will have any
impact on the laws dealing with indemnity of public officials. Many states already have well-
established laws allowing public officials to challenge a public agency’s decision to deny
indemnification if the official feels that the decision was arbitrary or capricious.®® With this review,
most states already have established a “right to adequate representation” for public officials.
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Conclusion

Through statutes, many states have allowed public officials to be advanced and/or reimbursed
legal fees for their defense against criminal charges. The majority of state statutes restrict the
payment of fees only to public officials who are ultimately acquitted and where the actions that
gave rise to the criminal charges were within the scope of the officials’ employment. Similar
restrictions are imposed in the federal context, as well as the use of campaign funds, and to a
lesser extent on legal defense funds. On one hand, indemnity of public officials accused of crimes
is desirable because it protects honest officials from bogus charges brought against them
because of their “public” positions. On the other, restrictions on the right to indemnification serve
an important purpose, as they protect taxpayers from bankrolling the legal costs of corrupt public
officials and politicians. Fortunately, current indemnity laws have been successful at striking a
balance between these two interests, a task that ultimately benefits society as a whole.

Matthew H. Haverstick is a partner with the law firm of Conrad O'Brien. Mr. Haverstick focuses
his practice on white collar criminal defense and internal corporate investigations, complex
business torts, securities arbitrations, RICO claims, and construction defect cases. Before joining
Conrad O'Brien, he was a special assistant district attorney for Lancaster County in
Pennsylvania.
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